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Workers can Reclaim Holidays lost to Sickness

A surprising decision in
the recent European
case of Pereda v Madrid
is now authority for the
proposition that an em-
ployee who falls ill while
on annual leave is enti-
tled to replacement
holiday allowance.

Mr Pereda had pre-
booked annual leave to
go on holiday, but he
had an accident render-
ing him unable to work
before the beginning of
his proposed period of
annual leave. His did
not recover until after
his holiday would have
ended. Mr Pereda then
asked his employer if he
could re-book his holi-
day as he had been sick
for the entire period.

The employer refused,
and Mr Pereda chal-
lenged this in the Span-
ish courts.

The case went to the
European Court of Jus-
tice (ECJ), who ruled

that Mr Pereda should
be entitled to replace-
ment annual leave to
make up for his being ill
over the period of his
holiday.

This is a reversal of the
previous interpretation

of the law, and is clearly
open to abuse. Employ-
ees will potentially be
able to claim that they
were ill during a period
of annual leave and then
demand a second period
of leave.

In the long term this
decision may lead to
employers being unwill-
ing to give employees
any more than the
statutory leave entitle-
ments, because of the
possibility of dishonest
employees attempting
to double their time off.

Employers would be
advised to ensure that
they have rigorous ab-
sence reporting policies
in place to minimise
such risks.

High Court Rules Retirement at 65 is Legal

The long-awaited judg-
ment in the ‘Heyday
challenge’ has finally
arrived. The case, which
was brought by the
charities Age Concern
and Help the Aged,
sought to challenge the
ability of an employer to
compulsorily retire em-
ployees at the age of 65.
The case was brought on
the basis that the UK
law was incompatible

with the European Di-
rective outlawing dis-
crimination on grounds
of age. Now the High
Court has said that as
long as the proper pro-
cedure is followed, it is
legal for an employer to
force an employee into
retirement once they
reach 65.

As a result of this deci-
sion, a large number of

age discrimination cases
which had been put on
hold by Employment
Tribunals pending the
outcome of the Heyday
Challenge will in all like-
lihood be dismissed.

However, it remains to
be seen whether the
current default retire-
ment age will survive
the Governmental re-
view due to take place in
2010.
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City Accountant Claimed £40 Million, Awarded £750.

Miheala Popa, a former
employee of major ac-
countancy firm PWC
brought a claim against
them in the Employ-
ment Tribunal alleging
that in giving her a poor
reference her ex-
employer had at-
tempted to sabotage her
career.

Ms Popa had previously
failed in claiming con-
structive unfair dismissal
and racial discrimination
against PWC, stating

that she had been tar-
geted by other employ-
ees because she was
Romanian, told that
‘Eastern Europeans are
whores’ and tricked into
going into a sex shop by
a colleague.

The claim in relation to
the adverse reference
was the only one to suc-
ceed, and of the £40
million that Ms Popa
claimed, she was
awarded a mere £750 by
the Employment Judge

Guides on Injury to Feeling Awards Increased

The case of Vento in
2002 set down guidance
for Tribunals to use
when valuing claims for
injury to feelings in dis-
crimination cases, by
setting 3 bands of
award. These bands
have just been increased
in the case of Da’Bell v
NSPCC.

The lower band, which is
for less serious cases of
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injury to feelings, per-
haps involving a one-off
incident, should be
awarded up to £5,000
according to Vento but
this is now up to £6,000.
The middle band, for
more serious cases, has
gone up to a recom-
mended maximum
award of £18,000 where
the previous upper limit
was £15,000, and the
highest band, for the

most serious cases, has
gone from a recom-
mended maximum of
£25,000 up to £30,000.

These bands act as
guidelines, but the indi-
vidual Tribunals retain
discretion to make
awards for injury to feel-
ings within the different
bands according to the
circumstances of each
case.

for injury to feelings.
The Judge pointed out
that the poor reference
was a one off incident,
and had not prevented
Ms Popa from obtaining
a new job on a higher
salary or caused her any
financial loss.

PWC's legal fees in de-
fending the case are
thought to be a six fig-
ure sum, which they are
now attempting to re-
cover, at least in part,
from Ms Popa.

The most
serious cases
of
discrimination
can now be
awarded up
to £30,000
for injury to
feelings.

Challinors Employer Protection Scheme

For a fixed annual fee,
Challinors Employer Pro-
tection Scheme provides
you with :

- Insurance cover of up to
£100,000 (per claim) for
Tribunal awards and
costs,

- Tribunal claims handling
and representation,

- an employment law

‘audit’ to ensure your
business is compliant

- a dedicated helpline
staffed by specialist em-
ployment law solicitors,

- aregular business and
employment law news-
letter,

- discounts on Challinors
employment law training
courses.

If you are interested and
would like to have a no
obligation quotation,
please contact Simon
Bond on 0121204 2632
or

simon.bond@challinors.co.uk



